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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1 .1 14, and the fee set forth in 37 CFR 
1 .17(e) has been timely paid, the finality of the previous Office action has been 
withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on March 26, 2008 
has been entered and the arguments in the amendment previously filed on November 
28, 2007 have been considered. However, Applicant's amendments introduced new 
matter, as stated below. 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1-10, 13-18 and 29-36 are under examination. 

Claim Rejections - 35 USC § 112, first paragraph - Written Description 

Claims 1,13 and 29 are rejected under 35 U.S.C. 112, first paragraph, as failing 
to comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. 

The claims are broadly drawn to a method of producing an angiospermous 
apomictic plant that exhibits an increased genetic stability for apomixis compared to an 
apomictic parent plant from which the apomictic plant is produced, the method 
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comprising: (a) producing a facultatively apomictic parent plant by: 

selecting sexual plants from an angiospermous plant species, genus, or 

family, wherein the sexual plants are selected from Antennaria, Sorghum or Tripsacum; 

cytoembryologically ascertaining the developmental timing of the nongametophytic 

ovule and ovary tissues consisting of the nucellus, integument, pericarp, hypanthium, or 

pistil wall for each of the selected plants; 

choosing a first and a second plant based on the cvtoembrvologicallv ascertained 
developmental timing of the nongametophytic ovule and ovary tissues, wherein the 
initiation of embryo sac formation of the first plant is at the same time or before meiosis 
in the second plant: 

hybridizing the first plant with the second plant identified sexual plants; 

recovering hybrid seed therefrom; 

sowing the hybrid seed; and 

selecting a hybrid plant that is apomictic to be the apomictic parent plant; 
and (b) doubling the chromosome number of the apomictic parent plant, thereby 
producing an angiospermous apomictic plant with increased genetic stability for 
apomixis. 

There does not appear to be support in the specification for "ascertaining the 
developmental timing of the nongametophytic ovule and ovary tissues consisting of the 
nucellus, pericarp, hypanthium, or pistil wall for each of the selected plants; 

choosing a first and a second plant based on the cvtoembrvologicallv ascertained 
developmental timing of the nongametophytic ovule and ovary tissues, wherein the 
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initiation of embryo sac formation of the first plant is at the same time or before meiosis 
in the second plant: 

hybridizing the first plant with the second plant" . 

Accordingly, the claims are directed to NEW MATTER. 

Response to Arguments 
Claim Rejections - 35 USC § 103 

Claims 1-10, 13-18 and 29-36 remain rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bashaw (Apomixis in crop improvement. In Hybridization of crop 
plants. 1980. pages 45-63), in view of Savidan (Crop Sci. 22: 467-469, 1982), further in 
view of Dujardin et al (Euphytica 38: 229-235, 1988). The rejection is repeated for the 
reasons of record as set forth in the Office Action mailed June 28, 2007 (see pages 3- 
6). Applicant's arguments, filed November 28, 2007, have been fully considered but are 
not persuasive. 

Applicant argues that Bashaw fails to teach or suggest the critical steps of the 
claimed invention; the critical steps being (a) cytoembryologically ascertaining the 
developmental timing of the nongametophytic ovule and ovary tissues consisting of the 
nucellus, integument, pericarp, hypanthium, or pistil wall for each of the selected plants; 
(b) choosing a first and a second plant based on the cytoembryologically ascertained 
developmental timing of the nongametophytic ovule and ovary tissues, wherein the 
initation of embryo sac formation of the first plant is at the same time or before meiosis 
in the second plant; and (c) hybridizing the first plant with the second plant and that 
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Bashaw also fails to teach apomixes production with respect to Antennaria, Sorghum or 
Tripsacum (see page 8, 3 rd and 4 th paragraphs of 'Remarks' filed November 28, 2007). 

This is not persuasive. Savidan teaches cytoembryologically ascertaining the 
sexual reproduction of selected plants (see, for example, page 468, Table 2 where it 
teaches embryological analysis of apomictic hybrids between sexual and apomictic 
plants). Savidan does not teach the developmental timing of the nongametophytic ovule 
and ovary tissues consisting of the nucellus, integument, pericarp, hypanthium, or pistil 
wall for each of the selected plants; however, as stated above, this is not taught in the 
instant specification. 

In addition, Bashaw teaches hybridizing sexual plants with apomictic plants (see, 
for example, page 59, Figure 3). 

Applicant argues that Savidan fails to remedy the deficiencies of Bashaw (see 
page 9, 1st paragraph of 'Remarks' filed November 28, 2007). 

This is not persuasive. Savidan does remedy the deficiency of cytoembryological 
identification of apomictic hybrids between sexual and apomictic plants (see, for 
example, page 468, Table 2). Savidan does not teach the developmental timing of the 
nongametophytic ovule and ovary tissues consisting of the nucellus, integument, 
pericarp, hypanthium, or pistil wall for each of the selected plants; however, as stated 
above, this is not taught in the instant specification. 

Applicant argues that Dujardin fails to remedy the deficiencies of both Bashaw 
and Savidan (see page 9, 2nd paragraph of 'Remarks' filed November 28, 2007). 
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This is not persuasive. As neither Bashaw nor Savidan teach chromosome 
doubling of apomictic plants, this is remedied by the teachings of Dujardin. Dujardin et 
al teach the chromosome doubling of apomictic plants (see page 234, Figure 3). In 
addition, Dujardin et al teach that a chromosome doubled plant "should [be] useful as a 
pollinator on tetraploid pearl millet to produce chromosome substitution lines for the 
purpose of developing apomictic pearl millet" (see page 234, 2nd column, lines 5-10). 
One of ordinary skill in the art would understand that the teachings of Dujardin et al 
could be used to produce other apomictic plants. 

Applicant argues that there is no motivation in any of the cited references to 
modify the method of Bashaw (see page 9, last paragraph to page 10, lines 1-3 of 
'Remarks' filed November 28, 2007). 

This is not persuasive. KSR forecloses the argument that a specific teaching, 
suggestion or motivation is required to support a finding of obviousness. See the recent 
Board decision Ex parte Smith, -- USPQ2d -, slip op. at 20, (Bd. Pat. App. & Interf. 
June 25, 2007) (citing KSR, 82 USPQ2d at 1396). 

Conclusion 

No claims are allowed. 

Contact Information 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to KEITH O. ROBINSON whose telephone number is 
(571)272-2918. The examiner can normally be reached Monday - Friday, 7:30 a.m. - 
4:30 p.m. EST. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Anne Marie Grunberg can be reached at (571) 272-0975. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 

USPTO Customer Service Representative or access to the automated information 

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Keith O. Robinson, Ph.D. 
Examiner 
Art Unit 1638 
/David H Kruse/ 

Primary Examiner, Art Unit 1638 
June 6, 2008 



